
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

ROGER And CECIL JOSPE

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income
Taxes under  Ar t i c le  (x )  22  o f  the
T a x  L a w  f o r  t h e  Y e a r ( s ) 1 9 6 4  a n d  1 9 6 5 .

Sworn to before me th is

10th day of  February ,  1976.

AFFIDAVIT OF I"TAILING
OF NOTICE OF DECISION
BY (*ERE.DF:IED MAIL

S ta te  o f  New York
County of  Albany

MARY GROFF ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the  lOthday  o f  Febnrary  ,  L976,  she served the  w i th in

Notice of Decision fonceoOemjoaoi.xorXrby (oel*afted* mail upon ROGER and CECIL JOSPE

(xeqoexmo*:txeccf) the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

r^Trapper addressed a,s fol lows: Mr. & Mrs. Roger 'Jospe

I10 Avenue Houzeau
Bnrsse ls ,  Be lg ium

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t deponent further says that the said addressee is the >(xagoexuOot:txe<

06, pet i t ioner herein and that the address set forth on said \^rrapPer is the tast

known address of the (xryosxxtadxeollfi<thl petitioner.

/-' '^-z/-a -=/4-O,-' /-- ry

AD-1 .30  (L /74 )



STATE OF NEW YORK
STATE TAX COMI"IISSION

I n  t he  Ma t te r  o f  t he  PeE iE ion

o f

ROGER ANd CECIL JOSPE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of  Personal  Income
Taxes  unde r  A r t i c l e  ( x )  22  o f  t he
T a x  L a w  f o r  t h e  Y e a r ( s ) 1 9 6 4  a n d  1 9 6 5 .

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY E*MffTAEF MAIL

Sta te  o f  New York
Coun ty  o f  A lbany

MARY GROFF ,  be ing  du l -y  sworn ,  deposes  and says  tha t

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the  10 th  day  o f  February  ,  L976,  she served the  w i th in

Norice of Decision trx><reoexxlts>utlrnD by fcexxfeclat) rnail upon W.R- BOtrtrTHRON, C.P.A. "&
J . D .  C O U G H L A N T  C . P . A .

( represenEat ive  o f )  the  pe t i t ioner  in  the  w i th in

proceeding, by enclosing a true 
#:Rr. 

.BBIr?%t 
BH," E:F:tf lrusealed 

postpaid

r^rrapper addressed as rollows : JZ3'n??Egn#3t6.f;;fl:3'& co.
60 Broad Street
New York, New York 10004

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a . l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

That  deponent  fur ther  sa.ys that  the sa. id  addressee is  the ( representat ive

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he  l as t

known address of  the ( representa. t ive of  the)  pet i t ioner .

Sworn

10r

before me th is

of Febmary

t o

d a y

AD- 1.  30 ( r /74)

, L976,
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STATE TAX COMMISSION

SIATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE
s T A t E  l A x  C O M M T 5 9 T O X

,  
TTEARI I {G UI { IT

P A U L  G R E E N B E R G

S E C R E f A N Y  T O
c o M M l s S l o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  I Y R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(s18) 457-38s0

BUILDING 9,  ROOM TO7
STATE CAMPUS

ALBANY, N,Y, 12?27

A R E A  C O O E  5 I 8

D1trTD! Albany, New York

Pebrnrary 1O, 19?6

Mf. & ilrgo F"o{f6r Sospe
110 lvanu\t bucsau
8r:rrssclsr Ssllqluftt

Dcrtr Mrf & Urc. iloagrer

P1ease take notice of the DSCISIff i
of the State Tax Commission enclosed herewith-

Please take fur ther  not ice that  pursuanL to
section (*) 69s of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 monthr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep Iy .

E n c .

Law Bureau

rA-1 .12  (L2 /7s )



STATE OF NEW YORK

SIATE TAX COMMISSION

In the Matter of the Petit lon

of

ROGER and Ctrf,IL J0SPE

fon a Redeterrnination of a DeficLency
or fon Refund of Pensonal Income Taxes
under" AntLcla 22 of the Tax taw fon
the Years 196h and L965.

Dm rsrorf

Rogen and Cecil Jospe, 110 Avenue Houzeau, Brussels, BelgLum,

fi led a petlt lon fon nedetermLnation of a d.eflciency d.ated August 30,

1971, in pensonal Lncome tax unden Antlcle 22 of the Tax taw fon

the yeans 196h and 1965.

A heaning ltas held at the offlces of the State Tax CornaLssLon,

Bo centne stneet, New Yonk, New Yorkr oD Apnll 20, L972, before

Nlgel G. Wrtght, Heani.ng Offlcen. The petLtionens were represented

by J. D. Couglrlan and W. R. Bonttrnon, C.P.A.ts of PnLee, Watenhouse &

Co. The Income Tax Bur"eau was represented by Saul Heckelrnan, Esq.l

appearing by llancLs X. Boylan, Esq.

The necond of said heaning has been duLy exarnined and consLdened.

ISSI'E

The Lssue in this case ls the pnopen method of computl.ng a

nonnesidentts shane of New York Lncome fnom a New Yonk partnershlp

when the nonnesld.ent has claimed an exclusion firom Fed.enal gross

incomo unden section 9LI of the fntennal Revenue Code fon foneign
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sout'ce income and, in partLcular, the method of such cornputatl.on

when foneign source lncome is lnterpneted by FedenaL authonities

to include any ttguananteed paSnmentft innospective of the source

of the partnershLptg Lncome. (See 6.g.  -  Mi l len 52 U.S. Tax

Count 752).

FTNDINCS OF FACT

1. Petlt lonersr Mt'. and Mns. Jospe, were United States clt l.zens

and nesidents of BnusseIs, BelgLum.

2. MF, Jospe was a pantnen in Burnllarn & Company, a stock

brokenage finm dolng business ln New Yonk Ctty, Belgiurn and else-

where.

3. MF. Jospe ft led Fedenal netunns fon both years. Fon L96h,

he reponted his dlstnlbutLve strane of partnenship income ltens as

forLows: 0rdLnany income, $lBrot8.95; f tsalar les and lnterestr t  of

$401307.61+; quallfying dividend.s of $16o.2r; shont terzn gains of

$22.81; long tenm galns of  $193.32, for  a total  of  $58,ToZ.gS.

He neponted partnenshLp deductions of depneclation or $e4.67 ana

contrlbutLong of $92.00 fon a net amount of aLl iterns of $5BriBI.2B.

In L965t the income Ltems were as follows: Ondinary lncome of

$24rr77.r3i rf salaries and Lntenesttt of $55r97I.21+; qualtfying dlvl-

dends ot $653.37i shont term galns of $5.00; long term galns of

$220.00, fon a total of $Btro3o.Zh. rhe ded,uct ion i tems were

depneclation of $13.2[ and contrlbutions of $58.50. f]re net amount

of  a l l  such Ltems was $BOr 9S9.OO.
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h. 0n each Fedenal neturn, Mr. Jospe claimed the beneftts of

the section 911 foreign income excluslon by excl.udinB #25.OOO. O0

in each year f?om gross Lncome neportLng as fonelgn source lncome

the sum of hls tbndl"nany incometr and ttsalaries and lntenest Lncomert.

He neponted these amounts less tt,.e $25roOO.0O exclusLon on page 2,

Ilne l+ of his Fedenal retunn and on Schedule nG-3tt for purposes of

his self-ernployment tax.

9. Petlt lone:rs dld not f l le a New York State netunn fon elthen

yealr untll Septemben 11, 1968. fhe netunns.r Be flled, show the above

stated Federal amounts (as reduced by the sectlon 911 excLusion),

and then furthen reduced these amounts by nultlpLying them by the

fLnmrs New Yonk allocatl.on ratlo of 92.2606% fn L96l+ and 92.5%fr 1n

L965. The petit ionen tn thts case reafflnms thJ.s cLaLm but uses

allocatlon ratlos fon the finm of 97.485i4 In 1961+ and 96. o58% tn

L965. Because of this change ln alLocation natlos, petlt l-onen

would adrnlt a defLcl.ency of $r58.[f fon L964 ana $r8l.1o for L965,

accord.lng to scheduLes attached to hls petlt ion.

6. The defici.ency Ln Lssue was conrputed as follows:

ILre books of Burntram & Company were audited to change
theln allocatlon rnethod. firorn fonmula appontionment to
separate office accounting. Ihis rnethod showed pnofits
fnom Now York sources, Losses from offlcos ln othe:r
states and profits from offLces outsl.de of the Unl.ted
States. Such pnofits fnorn offices outslde of the United
States .amounted to 7.6L8% of total proflts fon L95l+ and
L9. l+95% of total  prof i ts '  fon 1965. 

-The 
pet l t lonerrs

distFlbutive shanb was computed. The exclusion of foneign
income unden sectLon 911 was then allowed by arLocatlng
the $2lr0oo.o0 alrowed by the Fed.eral authoi.itles ftnsf,
to the pnofLts fnom offices outsLde of the UnLted States
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unt1l such proflts were extrausted.. Petit ionerts shane
of such profits from offices outside of the United States
was $l1rl+l+l.hh ln 195h and $Brhl2.00 tn L965. The nemaind.en
was then applied. to ned.uce the income fnom New York pnofLts.
Tlris reductLon amounted. to $20r558.16 fon 1951+ ana $t5rl88.OO
fon 1965.

7. As stated. at the hearlng, the pantnenshlp egneement pnovl-ded,

rrAs compensation for thelr respectl-ve senvLces to the pantnenship the

general pantnens heneLnafter named shall be entlt l-ed to neceive each

year the amount of the compensatlon set fonth opposite thein r6spec-

tive names.. . tf rtsuctr sums shal.l be tneated as an expense of the

pantnenship fon the purpose of deter.nintng tts pnofits on losses. . . tr

The petit lonen dld not, however, pnoduce a copy of the agreement

1 tse I f .

B. The deflcLency was igsued und.en d.ate of August 30, L97L, and.

ln the amount of  $L 1357.26 plus intenest of  $464.18 for a total

$1r807.85, Pet i t ioner f l led an amended netunn fon 196\ theneafter.

coNcLusIqNS oF LAW

The pet l t ionen is lneornect in hls assert ions and in fact ,

the def lc iency against  h lm must  be incneased.

The pet i t ioner ts  computat ion of  h ls  Fedenal  adJusted.  gFoss

income and' his exclusi-on fon foreign earned lncome unden section

91I  of  the fn tennal  Revenue Code were corpect ly  computed so fan

as h is  Federa l  netunn ls  concenned.  Pet i t loner  was a memben of  a

par tnershlp and was stat ioned oversoas.  He may therefore exc lude

up to $z$r0c0.00 fnom hls  Fedenal  gnoss lncome not  on ly  for  h is

distr ibutive share of the pantnenships eanned income fnom foneign

sourcesr but also fon any amount receLved by him as a ttguananteed

i s

of
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paJrmentrr innespective of such distributlve shane or whether or not

the partnershlp ltself has any earned income fnom foneign sources

at a1l. Such guananteed pa;rments have been held to qualif) fon

the excLusion of rreanned lncome fnom sources wlthout the Unlted

Statesfr  provided for in sect ion 911 of  the Intennal  Revenue Code

slnce that section defines rfearned incornerr as rrcompensation for

porsonal servicestt and guananteed pa;rments to a partner for servlces

are consldered under sect l -on 7O7(c) of  the fnternal  Revenue Code to

have been made tr to one who is not a memben of  the pantnenshlp. . .  t r

and so ane not Ln the nature of a d.lstributive shane of pnofits

but are nathen similan to wages paid to an omployee. (Andnew O.

Mi l len ,  L969,  52  U.S.  Tax  Cour t  752) .

However, wtth respect to the New Yonk tax retunn, the computa-

tlon of the sectlon 911 exclusion ean be made only fon amounts

received as a distnlbut ive share of  the f i rmts foreign soutce

incorne and not for any amounts recelved as a ttguaranteed pa;rmenttt.

This is so because seet lon 637(b)( f )  of  the New York Tax Law must

f inst  be appl led so that no ef fect  is  g iven torra provis ion in the

partnenship agneement which chanactenLzes pa;rments to the pantnen

as belng for servlc€s...rr ftrus any such pa;rments which have reduced

a par tnents  d ls tnLbut lve  s t rane must  be  added back  to  i t .  (Th is

provis ion thus has the same effect  as sectLon T06(3) of  Art icLe 23

for ttre unincorponated busLness tax of the pantnenstrlp. )

Funthermore, with respect to the New York tax netunn, any

computation of the section 911 exclusl"on whlch is mad.e with nespect
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to a pantnerts dLstnibutive shane of the foneign eanned ineome of

the pantnenshlp should havo no effect on the tax. Ttrls must be

the pnopen result since $ew Yonk does not punpont to lnclude any

foneign income in the tax base of a nonnesldent so ttrere ls no

foneign income there to exclude under seet ion 911. 0f  course,

lt rnay be that the computation on the Federal return of tho pnecLse

amount of a pantnents distributive strane of foreign income may not

be acceptable to New Yonk. Thts would happen most usually because

of New Yonkt s polLcy to appontlon the source of the income of a

partnership by separate accountLng rnethods and also lts pollcy to

assign to each pantnen an identlcal natio of foneLgn lncome to

total ineome. The recomputation of the amount of foneign income

for New Yonk purposes is nequined by sectlon 637 of the Tax Law

deallng with l{ew Yonk sources. The method of computation ls made

by multip}ytng the income of eaclr partnen by the sanne natio of

foneign income to total  income. (See €,g.  Regulat lon L34.2(b).  )

Unless by speciaL appl icat ion to the Corrsnlssion unden sect ion 637(d)

of the Tax Law an alternate method of computation is used.

Finallyr the pnovisLon of Antlcle III, section 22 of the New

Yonk Const i tut lon Ls not decis lve of  these issues. Those provi-

sions do not require an ldentity between income as measuned unden

I'Iew York nules wlth income as measuned unden Fedenal nules and ln

any event, they peFrnit modlfications to any Fedenal nules r.*rich ane

adopted. Ehe statutony pnovls ions wtth nespect to al locat ion are

vaLid under: thls constltutlonal provLslon as such a rnodiflcatLon.
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pm rsroN

The State Tax Commission on its own motion lncneased the

def lc lency  to  $5  r233.7h  p lus  Ln tenes t  o f  $ f r8 lo .25  to  August  30 ,

19?L, fon a total of $BrOhl+.OO. (ffris takes lnto account the

amended neturn fi led by pettt lonet'. ) Thts amount is due togethen

wlth such additional Lntenest as shall be due pursuant to sectlon

58[ of the Tax Law.

DATED: Albany, New York
February 10, L976

STATE TAX COMMISSTON

: j

I
t ,



STATE TAX COMMISSION

STAIE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BU|LOING 9,  ROOM t0?
STATE CAMPUS

ALBANY,  N ,Y .1222 '

A R E A  C O O E  5 I 8

DATED: Albany, New York
Februarv 10, L976

Mr. & Mrs . Roger 'Jospe
110 Avenue Houzeau
Brussels ,  Belg ium

Dear Mr.  & Mrs.  i lospe:

Please take not ice of  the DECISION
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that  pursuant  to
Section (x) 690 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or coneerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l y .

E n c .

Law Bureau

s T A T E  T A X  C O M M T 3 9 t O L

.  
H E A R I N G  U I { I T

P A U L  G R E E N B E R G

S E C R € T A R Y  T O
c o M M  l s s  l o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(s18) 4s7-38s0

Very_-Lquly yours,

rA -1 .12  (L2 /75 )
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sr tB oF rwr roRK
stAIB rAX COU!fiSSX0T

Xn thc l{ettr! of thr Patl,tl.on

of

n00ER and CEIII JO8PB

for e Bcdctsminetlo of a Drf!.aldroy
o fcr Rrfi.ud of Pcrramal fnoo; lFarlr
undw Artloh ?2 of lJrc 8rlr lar fol
tbr tcapr 196b end 1965.

DEISIOX

Bogan and 0co11 Jorpol ll0 Avrrnro f,ouscaul Eruraclrp tclglrn,

flled e pctltlon forp lrdctcuinetlon of a dcfLclcrby datod Augurt J01

19?1, Ln peneonal lnouo tar undcrp Artl,olc 22 of ttrc lar ller fop

tbc ycrllo 196b and L965,

A bcrtrlng rea hcLd at ths offiocr of tho Strte ler Csrrurreriou,

8o cqntlpc Strcct, Ifrtr torkp f,or Yoltrr oE Apr!.I 20, L972t bcfolr

Ifigcl O. f"lght, Xoanlng Of,flecr. tha pctitLoncra r.tc rcpr;tcntcd

by t D, Corgblan and U. R. Eoalibron, C.P.Ltr of Prloc1 Yatrrrhotrlr &

Co. Ebo fnooc Eax &rriau rqr rclroscntcd by 8au1 Erolccl,naur Bgq. r
eppcerlng bf Fanolt I. toylen; Erg.

l|La rcoord of ral,d hcerlng har becn duty oranLncd and cmrl.dopod,

rs$rE
rtrc t,rguc ln thfu oem tr thr proprr nc$rod of ooqrutlng r

nmrrsl.dont t r rbara of tcr lotk tnomr llon a Sor lorl pertnm&tp

rfioa tha nmrpuLdcnt haa cleluod an cralualca f,f& Fcdelal grorr

lnomr und$ rrctlon 91,1 of thc trntrraal Rcvcnuc Codc for fordgn
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toutlac lnomc atrdr ln parttculas, thc nrtlroll of anoh oqrut&tls

drca forcl,gn touper lnocr lr lntolprctrd by Frdrrnl autJrortttrr

to !,noludo ary rguarantocd payrnmtn llrcqrcotirr of t'lrc foulor

of tbc partnollablpf r iasoc, (sre crgr - tollcr 52 u,g. lrr

Ganrrt 752r.

r,Ipp4Fq ,qr f,rc,r
1. Potitloasfl br rrrd I'Orl. Jorpo; rrclo UUtcA Strtot oltlrrar

and norl,dcnta of hrercllr Bdgluln.

2| F. Iorpr ser a parta* ln lhguben & Gryeny, r ltool

buotscragr flra dolng burlnom l,n tm tork cltyl lrl8ttn rnd dll-

rdrcpo"

3, ltlr Jorpc ftled Frdcrrl rrctrsrrr for botdr torprr For 196h,

hr rraportrd hlr dl,ltrrtbutivr &rrm of prrtacrrhlp lnom Ltrnr u

f,ollqtnl oldlraqr l,aoucl St8ro18,95t trlalarl,m end l,ntccrti of

$l+0r30?.6t+l qual!,fld.ng d!,vldcndr of g160.2ll rbort tcrar 6alur of

$u.83t long tca gatna of t193.32r fo; a totsl of l$r?02.95.

sa rcportcd pertn;rghtp d,rduotlsrr of drpncolatlon of S2lr.6? rnd

eoatrlbutloar of t97,oo f,or a act erount of ral ltsa at i58981.28.
ftr 1965r thr lmoc ltur roFc ar tollonr ftrdluatt iaosr of

$abrl??.l3t naalaplrs ead intopcatil of irSrg?l+.2b1 qrrlflfy,ng dl"!.

dcndr of $613.371 rtropt ton 6rlnr of S6,oot log terra galnr of

$220'00r fop e total of $8lrojo.?lT. r|rr docuotloa ttsr ror.

drpncol,atlon of $r3.at en{ oontpl.butiona of $S.50. ttrr nrt rsrnt

of all ruoh ltms rac S801959.00.
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h' 0u oeoh Fcdcpel pctupnr t{!o Jorpc olalncd thc bcnaf!,tg of

tho rcotlon 911 fcc!.gn Lnour croluflon toy ctoludtne &5r000roo
l.n oech ycar 1?@ gtpott lncoc lcportlng er fonclgp louFcc Lnooc

tho gum of hLs ttopdtnary !.nooncr and trelarl.ta end tnterolt inootr.

Ec leportcd thctr erountr lcar thc $Z5'OOO.OO rrolur!,oa on prgr 2,

ll,nc h of hls Fcdsnal lottnrn and on schc&rlc ncrSn for purnoau of

htr rclf*qlryacnt tet.

9, Pctltloacpr dld not ftlc e lTcr lorh Statc rrtrrra for tlthrr
y{rer tutt! Srptubrtr Llr 1968. lltrc nctrnrtla, er tllcd, drry thr ebovc

rtatcd Fcdcral udntr {ar rcduoc0 by thc roottm 9Il rrclutlalr

end thcn frnpthor loduocd tbcao rnomtr bt anlttplylng tho bv thr

flret r fcr Yopk allooatta patl,o of 92.26CE;l ]a 196b so gQrS# La

1965. fho pctltl.oarrp ln ttrk or.t rrafftrtrlr tbl,r oleln but utrr

alloorttoa patlor fon thc ftrqn of 9?,1+85fi ta lgfd and 96.058f, fn

tg65. ilcceurs of thfu cbargo l,a allooatlon natlorl pollt!,oacn

rould r&tt r dcftstrust ot gt58.l+? ror l96h end $185.10 for 1965r
eocondlug to robrdulcl ettashcd to h!,e prtltlm.

6. !!rr {efl,olcroy !n llrua rer oqrutod u f,ollorrl

ftr boolce of, hu&an & 0oryeny ffirc audLtcd to obengt
thclr allooetlsn urthod fr@ loruula appwtlomant Eo
acparatc offloc eceouatl,ng. !!rla nothoi &orlcd plofltt
tl@ f,cr louk'route.rr loircs fls of,fl.coc Ln otLc
rtatcr and plof!.tt tlo otllaca outrldr of ttrc Urlt.d
Stetol. Eucb profl,tr fFor offloce outrldo of tibr Utr|.tc{
$tetce_emmtod_ to 7.6l:gf of to!e1 proflta foe l95lr rnd
+9.b9#g of, tot_el plsf,lte toe L965. 

-l!hr 
potLtloncrrr

ill.rtplbutlva &rra lr!-oryutrdr- thc crilurto of fortgn
lpoue-rmdcr-rootlou 911 rar tbo ellorcd b5r arrooetlag 

-
thc $21'0o0.oo erlorcc uy thc Fbaild autboi'ltlca flrnE
to thr ppoflta f,ton offlorr outrldc of thc Urr:ltrd Strter
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untll cuoh ppofltr rolc cdraurtcd. Pctltloncrta sbarc
of auoh ppoflta flo offlcor outaLdc of tJrc lhrLtcd Stetcr
nar $hrl+41,1+l+ lu 19611 aad $8nl+12.o0 ln 1965, tbc rrnelnd*
rag thcn applied to rcduac thc lnoouo lro f,rr Iork profltr.
11r!.r pcducllon arnountcd ra $2ar558,56 for l96h end S16r5E8. oo
for 1965.

7. As ttatcd et tho hcarlng, tJrc parrtntrrhlp agf.acnt prorldrdl

rAa cupcncetloa forr thttp Fctpcctlvc rrrvlcor to thc paltnol&lp tiho

goucnal partncrr hcpoinafton nmcd drall bo ontltlcd to rcoclro ctch

yoaf the a,nount of thc aoqranratlm ect totth oDporLtc thclr FCfpcG-

tivc tu,Eo!. ' ' n tr8uoh rrrn! lhall bc tncatcd aa an crpcaro of tbc

partncrahlp foF tho purrpofo o! dotcmintng lta profltr or 1oalcl6.. i

Ilhr pctttLoncl dld not, borcvor, pro&roc a oogf of thr agrcuot

ltgcl:f,

8. $rc dcflo!.cuay rrg !.rsucd rrndrn datc of lrrgurt 3Or 1971r and

f.a !.a tho amount of $1r357,26 plua lntonoat of $t+61+,18 foe a total

of $118o?.86. Pctltloam f,llod en eucndcd pctura for 196h thrpcaftcp.

COrcIIBTOIS OF T,AU

ttrc pctltLoncrr !.c lnsomcot !.a hlr aeacrtlonr and ln fectp

tho daf,lolency ageinlt bln nust bc lnoreascd.

t{rs pctltl.oncrta ooryutetlon of hlc Fcdcral adJuatod gpolt

!,ncous and hts exolurlon fop f,orclgn eanrcd lnaoe uadcn rcctlon

911 of thc fntcrnal Rcvcnuc Co{o rctc oontcotly ooryutci ro fer

aa hlr Fcdcrel rotunn ie omocrncd, Pct!.tloncr ue! a nobor of e

partncnchlp end vas rtettonod ovcFrce!.. Ec nay tbcpcfopr croluir

up to fi29'OO0.0O fron bta Frdsnsl EFoas tneoac not oal.y for hl,l

dlrtrlbutttrc *rarc of tbc paltncratrlpa eatrncd lncone fron forclgR

BouFectr but alco for any anount rccolvcd tV hln as e nguerantacd



--- ,-._-___1..- _

I

'5 '

paSmrntn lrpaspestlvc of suob dlatrlbutlvo abepc o! rihcthcrp ot not

tbc paptncrsblp lttcl;f baa aqr oaracd lnooc tlo forclgn toulo.t

at e11. Suoh guarantccd peyarntr havc bccn hcld to qualltl for

tbe cxclurloa of rcanlrcd tncoc firon rouFoo! rrt.thout tbc llbl.tcd

Staterr provldcd tor Ln rcctlon 911 of thr Intrpuel Rcvcnut 6odr

slnoc thet rcotion drflnae noapnai lnooci aa rooqlmtrt!,on f,or

pcrronal acnrl.oc;t end guarantccd paS1acntr to a putncn for rcwloor

ero oonrldorcd undcr rootlon ?07(ol of thc Intcrnel Rcvcnuc Oodc to

hevc bcca ned,c nto onc r&o lr not a nobcr of l&c pettacprhllp.. . n

and so apa not ln thc natunc of a ALrtl!.butl,vc drarpr of prof!.ta

but alc pathel alrntlar to wegoa patd to an cryloyca. (tndrer 0.

lllllepr 19691 52 U.3. tar Coupt 752r.

EoHCVf!1 rlth rrcopoot to tbc f,rr lorlr tar pcturar tJrt oqnrta-

tlon of thc ecotl.on 911 rxolurl,ou oan bc nadc only for anorntr

lcooLvcd as e dlatplbutlvc rberc of tJrc flr.lnts forr{gn goutc.

Lneonc end not f,or aqy enorntl procl,vod as a nguarantccd pelnoati.

lbfu lr so bcoaurc cootlon 537(tt(11 of tho f,cr lorf ?ax trly nrt

fttplt be appllcd ao tbat no cff,cot 1r glvon to na plovillou ln tho

paltaanrbtp agtcclont rirtah obapaotclt zca payucatr to tbo prrtnrr

a! bcLng f,or rorvlcr!.".il ,|Flrur ery ruoh payacntr rrtrlob havc pcduord

a partnertr dlrtr,lbutlve rlrarc uurt bc addcd baok to lt. (Ilrte

plovialon tbua baa tbc larc cffoot er acotlon ?06(3) of Artlolc 23

forr thc unlncor?opated burlncss ter of tho partncr$lp, )

Furtheraorrer rrtth ncepcot to tibc rcr York tar rrcturn, aqr

cmputatl.on of thc rcot!.on 911 oralurl.on rdrl.ob is nadc rltb ruprot
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to a Darrtncrra d!.atllbrutlvc lbsrro of tbc forc!.gn.afocC lnom ot

tbo partu.llblp ehould havc uo cffcot on tbo tar. lblr nrrt br

tbc ppopan nr&lt rincr Xoy tork dou not purport to laolud. ery

forrlgn laooc ln tbe trr baac of, a nonrcrldot ro tJrtrr 1r no

fmctgn Lnomc tbcpc to cxoludc rudcr rcotton 911. Of oorracl

It ary br tbrt thc cqrutetloa on tbc Fcdcpel rcturra of trbt pnroleo

nnornt of r pattudrf r llrtrlbutlvt'therc of forrlgp lnooc lry not

bc acocptablo to trrr lck &fu nould brppra lort uruelly btorur

of trcr Xorrkr r poll,ay to aplpptlm tbc aoupot of tbc lnooo of c

partncr$lp by aopanato eosountlng ncthodr and also ltr polloy to

artlgn to ceoh partncr an Ldrntlcal latlo of forclgn lnoor to

total luoom. ttrc trooqlutet!.o of tbc uormt of forclgn lnoan

for f,cr Yoplc pulilloffr Lr prqulrrrd btr rcotlon 63? of tho lrr trr

dtellng rlth f,ar lork lorrrfflcrr llrc nrtdrod Ef oryutettm lr urdr

tv !rultlplyrng thc lncor of caob pertncn by tbc rarc ratlo of

forclgR lnooc to total l,noocr (Bcc orgr ncguletlon l3b.a(b),I

Iltllcar by rpaclal appllcetl,ar to thc Comlletm undor rotlo 6:Z(at

of tho fhr lsr an artoruetc aotbod of cqutatlon La ugcd.

Ftnrllyr tbc ptrovlelon of rrt!.olc ftfr rcotlon 22 of tlro trcr

Yorrk gonrtltut!.on lr aot dcotrlvc of ttrcrc llrucl. ltrsac ptov!-

rlmr do uot rcgul,rc rn ldoatlty bctrron lnomc ar n etrFcd rndrtr

f,ru Yorlr rrtrlca rlth Lnoor rr !6eruFcd rlrdsl Fcdrral nrlor and Ln

angr cvrntr tbty pcmlt mdlt!.oatlonr to ery Fc{rrrel rnrlcr rhlob em

adoPtc& llre gtatutoly plovlrlone rttb ruprat to allooat!,on am

vall{ rndcl tlrlr cmrtttuttsnnl pnovtalcn al auoh e nodtfloatlon.
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D&r8ror
t?re Statc far Cdsrlon on lta orn rctton lnctceacd lbc

dcflo!.cnpy to &r233.?l+ plur lntcrcet of $1181A,26 to Arrgurt 30r

19?1r fol a total of $8rohl+.OO, (Ehtt takcr !.nto aocormt thc

anrndod rlctuta ftlcd b0r pctltionop. l [htc anount te duc to8cttrcr

trlth rucb rddttlourl lntrrpcft u ahall br dur prrleuant to acotlo

681+ of drc 'lfer frau.

DIISDT Albany, f,cr tork
February 10,  L976
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